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1. Executive Summary

The proposed Electronic Communications Amendment Bill, 2017 gives legal expression to
government’s 2016 Information and Communication Technologies (ICT) Policy White Paper.

Because of the White Paper’s inherent and unfixed flaws, the Amendment Bill, too, is highly flawed.
Like the White Paper, it is based on a fallacious premise that originates from an incorrect reading of
the Constitution. The Bill itself fails to accord with the Rule of Law commitment entrenched in section
1(c) of the Constitution as it is replete with ambiguous and imprecise language. The lack of criteria
where discretionary powers are assigned to government is another cause for concern about the Bill’s
constitutionality.

The proposed Wireless Open Access Network (WOAN) is ill-fated and ill-considered. It has only been
attempted in Rwanda (where it has yet to deliver the kind of success the South African government
seeks), and is in the process of being implemented in Mexico. International practice, in contrast, is to
empower private service providers instead of hoarding spectrum and infrastructure under a quasi-
state monopoly.

The proposal to ban trade in high-demand spectrum is problematic as it inhibits market forces from
determining the best allocation of spectrum. That trade in spectrum other than high-demand
spectrum is also highly-regulated is also of concern. The fact that spectrum could not be freely traded,
and was not assigned by government, is the core reason why data has been comparatively expensive
in South Africa in recent years.

The banning and regulation of trade is anti-competitive and concentrates the most useful spectrum
resource in the hands of only a few market players. Were free trade in all types of spectrum possible,
network service providers would have more use for existing infrastructure. To get to a point where
spectrum can be freely traded, auctioning off spectrum would be one possible option. This was
government’s intention prior to adopting the disastrous White Paper.

South Africans’ property rights are not afforded adequate respect in the Bill. It empowers network
service providers to enter onto private property without owner consent, to install network
infrastructure and facilities. Owners’ recourse for compensation is severely curtailed in the Bill. The
proposed law thus falls foul of section 25(1) and (2) of the Constitution.

ICT is one of the greatest levellers of material prosperity the world has known. Few things have
succeeded more in reducing inequality — virtually everyone can now afford benefits that did not exist
a few decades ago, and which, at first, were accessible only to the rich. The world is headed for “the
internet of things” — virtually everything will, to some extent, be data-driven and connected. It is
crucial for South Africa to get it right; and the Electronic Communications Amendment Bill does not
get it right.

Prepared by:

Martin van Staden
Legal Researcher
Free Market Foundation

January 2018



2. Free Market Foundation & Rule of Law Project

The Free Market Foundation (FMF)* is an independent public benefit organisation founded in 1975 to
promote and foster an open society, the Rule of Law, personal liberty, and economic and press
freedom as fundamental components of its advocacy of human rights and democracy based on
classical liberal principles. It is financed by membership subscriptions, donations, and sponsorships.

Most of the work of the FMF is devoted to promoting economic freedom as the empirically best policy
for bringing about economic growth, wealth creation, employment, poverty reduction, and greater
human welfare.

The FMF’s Rule of Law Project is dedicated to promoting a climate of appreciation throughout South
Africa, among the public and government, for the Rule of Law; continually improving the quality of
South African law; identifying problematic provisions in existing and proposed laws and, where
feasible, advocating rectification.

3. Introduction

On 24 January 2014, the ICT Policy Green Paper was published, setting in motion the government’s
plans to introduce change in the information and communication technologies (ICT) industry in South
Africa. On 3 October 2016, the ICT Policy White Paper? —the “final” version of the policy — was released
to the public. On 17 November 2017, the Electronic Communications Amendment Bill,®> which brings
large swathes of the White Paper into law, was published for public comment.*

The White Paper, however, when released, had two lethal defects, neither connected to its content.
The first defect was that the Department of Telecommunications and Postal Services (DTPS), the
responsible government department, had not carried out a socio-economic impact assessment (SEIA)®
as required by Cabinet-approved policy.® SEIAs are conducted to indicate to stakeholders and society
what the likely outcome of the implementation of new legislation or policy will be. They force the
public administration to think about the long-term effects of new interventions before
implementation, and ensure the public have all the relevant facts at their disposal when determining
whether to comment favourably or unfavourably on the proposal.

The second defect was that, in the formulation of the White Paper, the DTPS did not consult with
industry role-players or the public in good faith. They did do so, however, during the formulation of
the Green Paper, the Discussion Paper, and the Review Report, which makes this departure from
established, constitutionally-required procedure bizarre. The White Paper includes several industry-
altering (potentially industry-destroying) aspects added between the Review Report and the White

www.freemarketfoundation.com

Department of Telecommunications and Postal Services. “National Integrated Information and
Communication Technologies (ICT) Policy White Paper”. (2016). Available online:
https://www.dtps.gov.za/index.php?option=com_phocadownload&view=category&id=3&Itemid=133
/. Accessed: 11 December 2017. Henceforth “the White Paper”.

Department of Telecommunications and Postal Services. GG No. 41261. (2017).

There are serious objections to the timing of this call for public participation, overlapping with the
start of the holiday period.

An inadequate SEIA was published more than three months after the publication of the White Paper.
See below.



Paper that the public was given no opportunity for participation. Most of these aspects have been
incorporated into the Electronic Communications Amendment Bill.

The content of the White Paper is as questionable as the process used to bring it into being. The
Electronic Communications Act (ECA)’ that governs ICT in South Africa may be an imperfect statute,
but it ushered in substantial change from the previous Telecommunications Act,® and, for the most
part, is in line with international best practice. The White Paper not only adopted the bad aspects of
the ECA — it exacerbated them — and then also introduced bad, and potentially bad, new policies.

Legislated outcomes are a rejection of market principles that work on private business satisfying the
needs of customers. After a period of relative freedom following the enactment of the ECA, South
Africa will have a rigid, government-decreed planning system. Subsequent to the White Paper’s
enactment into law through the Electronic Communications Amendment Bill, we will have the typical
result of a government-planned system: poor, inadequate infrastructure that is expensive and ill-
suited to serve South Africa’s economy.

Telecommunications in South Africa has always been a highly-politicised industry and excess
government interference will hurt the economy and society more broadly. The Internet, in particular,
has caused historically unprecedented change during the previous two and a half decades. Whereas
previously communication technologies used analogue methods, digitalisation means data can be
generated in a private network, beamed across a roof via microwave, re-ordered on an ethernet
backbone and then wander out over a public-switched line to be broadcast via satellite to an overseas
receiver — all without corruption at the other end. The message becomes everything — the underlying
network technology, irrelevant.

Many countries, South Africa included, have adapted their legal systems to reflect the convergence of
different media. The Electronic Communications Amendment Bill, however, will have the effect of
perverting incentives and causing unnecessary and potentially damaging market distortions.
Specifically, the retention of this up-and-coming legal regime creates skewed incentives for other
economic players who ignore customer demands and misallocate capital.

Without a flexible, market-oriented legal framework, South Africa runs the risk of under-developing
new industries.

The Bill’s stated purpose is, inter alia, to “address supply side challenges to transform South Africa
into an inclusive, people-centred and developmental digital society”.

This Bill, however, contains various problems. Indeed, the constitutionality of the Bill is in question.
Most of these problems originated in the White Paper. In this submission, the FMF critically analyses
some of the underlying premises and assumptions of the Bill and some specific provisions. How the
Bill can be rectified is also explored.

Electronic Communications Act (36 of 2005).
8 Telecommunications Act (103 of 1996).



4, The Bill and the Constitution®

The White Paper’s introduction states that it — and by extension, the Electronic Communications
Amendment Bill —is premised on the government’s “constitutional objective” of improving the quality
of life of all citizens and freeing the potential of each person. It references the Preamble to the
Constitution.

The Preamble to the Constitution was formulated in the post-Apartheid context of national healing
and reconstruction and was intended to orientate the reader who was gearing up to read the full text
of the Constitution. It is like a preface (not an introduction) to a book: It stands on the outside looking
in, and making comment. The Preamble is a poetic commentary on the provisions that exist within the
text of the Constitution; it is not itself an enforceable or consequential part of the highest law.°

The government, by premising the White Paper on this line of the Preamble, makes a legal mistake
that permeates the whole policy document. Government ‘read in’ new law into the Constitution,
which it cannot do. It took a line intended to be a preface to what is textually provided for in the
Constitution, and turned it into a provision in and of itself, which ostensibly places an obligation on
the government.

But, for the sake of argument, let us consider the actual text of the Constitution to determine whether
the White Paper, if it chooses to rely on the Constitution, may have a constitutional foundation.

The first provision of the Bill of Rights, section 7, provides that the State must “respect, protect,
promote and fulfil the rights in the Bill of Rights”. This is clear and not debatable: The government
cannot create new fundamental rights from scratch, especially if they potentially conflict with existing
rights in the Constitution. It has the constitutional obligation, instead, to protect and fulfil those rights
which appear in the text of the Bill of Rights, which spans section 7 to section 39.

The White Paper also references section 9, which is the equality provision in the Bill of Rights.
According to the policy document, section 9 says that there is a “right to ‘full enjoyment’ of all
opportunities in South Africa”. This, however, is not the case. Government, once again, has read
something into the Constitution that is not actually there.

The real section 9, more particularly section 9(2), appears as follows:

“Equality includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair discrimination may be taken.”

As we can see, the White Paper misquoted section 9 completely. The words “all opportunities in South
Africa” do not appear anywhere in the section. The section, instead, provides that the government
must ensure that there is full and equal enjoyment of all rights and freedoms. The “rights” and

° Constitution of the Republic of South Africa, 1996. Henceforth “the Constitution”.

10 This is not to say the Preamble is irrelevant. The Constitutional Court held in S v Mhlungu 1995 (3) SA
867 (CC) that the Preamble “should not be dismissed as a mere aspirational throat-clearing exercise”
(at para 112). Instead, the Preamble assists the reader with interpretation of what follows. Second
only to the Founding Provisions and the Bill of Rights, the Preamble indicates the basic structure of
the Constitution.



“freedoms” it refers to are those which already appear in the Constitution, as the discussion on section
7, above, indicates.

Crucially, therefore, we must note that the Constitution does not contain a right to data, a right to
Internet access, a right to access broadcasting, or any similar provision, which is the core notion that
underlies the government’s ICT policy.

The only provisions in the Bill of Rights that come close to such a right, are section 16(1)(b), which
provides that everyone has the right to freedom of expression, which includes freedom to receive or
impart information or ideas; and section 32, which provides that everyone has the right to any
information held by the State, and any information held by another that is required for the exercise
or protection of rights contained in the Bill of Rights.

In the case of section 16, the provision is a ‘right to freedom’, meaning an individual must be
unimpeded by the State in their receiving or imparting of information or ideas. It does not presuppose
that the State must provide everyone with the ability to receive or impart information or ideas. This
stands to reason. Surely, we do not require of the State to give us podiums and large audiences to
‘impart’ our ideas to. The same logic, of necessity, dictates that this right does not mean the
government must provide, and, more importantly, control communications infrastructure.

In the case of section 32, which is the right to access to information, the provision is limited to two
things: Information held by the government, and information held by anyone else, but which is crucial
for the protection or enforcement of rights. As section 7 has shown, this would be limited to rights
contained in the Bill of Rights, of which a right to data, internet access, or broadcasting infrastructure
is not one.

Finally, section 25, the property rights provision, must be considered.

Section 25(1) provides that the government may not deprive anyone of property except by law, and
no law may do so arbitrarily. Section 25(2)(a) says that if expropriation (the deprivation of someone’s
property by the government) is done in terms of the law, it must be “for a public purpose or in the
public interest”. These seemingly vague terms are not open-ended, and are defined in section 25(4),
which says that public interest includes South Africa’s commitment to land reform and other reforms
aimed at bringing about equitable access to South Africa’s natural resources. Section 25(5) says the
government may take action to “foster conditions which enable citizens to gain access to land on an
equitable basis”.

Information and communication technologies and the infrastructure associated therewith, is not
covered by these provisions in section 25, except for section 25(1), which secures the owners’ property
rights. Radio frequency spectrum, as well as the other transmission or broadcasting infrastructure
mentioned in the White Paper, is not a natural resource. It is a product of, and only available through,
innovative technological developments, the vast majority of which take place in the private sector.

The notion that the government has the constitutional authority to, in many respects, essentially
nationalise or centralise ICT infrastructure, is unfounded. The Constitution lays the proprietary
framework for ingenuity, innovation, and unaccosted industrial development to take place.

Despite popular sentiment to the contrary, often emphasised by government.
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A final, important aspect of the Constitution relevant to the implementation of the White Paper is
section 195, titled “Basic values and principles governing public administration.”

This comprehensive section provides, among other things, that the public must be encouraged to
participate in policy-making, and that the public must be provided with timely, accessible and accurate
information. This applies to all organs of state as well as public enterprises. The DTPS, however, did
not live up to these principles in its formulation of the White Paper.

Public participation was fostered in every leg of the policy adoption process, including the Green
Paper, the Discussion Paper, and the Review Report. But when the White Paper was released,
substantial additions and changes had been made without the industry or the public having been given
an opportunity to consult. This, clearly, was a breach of the DTPS’ constitutional duty.

The White Paper, and as a direct consequence, the Electronic Communications Amendment Bill,* is
based on a legal falsity. Everything that follows throughout the 166 pages of the government’s ICT
policy and its 73-page bill springs from this misperception, misinterpretation, or misunderstanding of
the Constitution.

5. The Rule of Law

Section 1(c) of the Constitution provides that South Africa is founded upon the supremacy of the
Constitution and the Rule of Law. Section 2 provides that any law or conduct that does not accord with
this reality is invalid. This co-equal supremacy between the text of the Constitution and the doctrine
of the Rule of Law remains underemphasised in South African jurisprudence, but it is important to
note for the purposes of this submission.

One of the Constitutional Court’s most comprehensive descriptions of what the Rule of Law means
was in the case of Van der Walt v Metcash Trading Ltd.*® In that case, Madala J said the following: **

“[65] The doctrine of the rule of law is a fundamental postulate of our constitutional structure.
This is not only explicitly stated in section 1 of the Constitution but it permeates the
entire Constitution. The rule of law has as some of its basic tenets:

1. the absence of arbitrary power — which encompasses the view that no person in
authority enjoys wide unlimited discretionary or arbitrary powers;

2. equality before the law — which means that every person, whatever his/her station
in life is subject to the ordinary law and jurisdiction of the ordinary courts.

3. the legal protection of certain basic human rights.

[66] The concept of the rule of law has no fixed connotation but its broad sweep and emphasis
is on the absence of arbitrary power. In the Indian context Justice Bhagwati stated that:

‘the rule of law excludes arbitrariness and unreasonableness.’

12 Henceforth “the Amendment Bill” or “the Bill”.
13 Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC).
14 At paras 65-66. Citations omitted.



I would also add that it excludes unpredictability. In the present case that unpredictability
shows clearly in the fact that different outcomes resulted from an equal application of
the law.”

The Rule of Law thus:

e Permeates the entire Constitution.

Prohibits unlimited arbitrary or discretionary powers.

e Requires equality before the law.

Excludes arbitrariness and unreasonableness.

Excludes unpredictability.

The Good Law Project’s Principles of Good Law report largely echoed this, saying:*®

“The rule of law requires that laws should be certain, ascertainable in advance, predictable,
unambiguous, not retrospective, not subject to constant change, and applied equally
without unjustified differentiation.”

The report also identifies four threats to the Rule of Law,® the most relevant of which, for purposes
of this submission, is the following:

“[The Rule of Law is threatened] when laws are such that it is impossible to comply with them,
and so are applied by arbitrary discretion [...]"

Friedrich August von Hayek wrote:’

“The ultimate legislator can never limit his own powers by law, because he can always
abrogate any law he has made. The rule of law is therefore not a rule of the law, but a rule

III

concerning what the law ought to be, a meta-legal doctrine or a political idea

What is profound in Von Hayek’s quote is that he points out that the Rule of Law is not the same as a
rule of the law. Indeed, any new Act of Parliament or municipal by-law creates and repeals multiple
‘rules of law’ on a regular basis. The Rule of Law is a doctrine, which, as the Constitutional Court
implied in Van der Walt, permeates all law, including the Constitution itself.

Albert Venn Dicey, known for his Introduction to the Study of the Law of the Constitution,*® and
considered a father of the concept of the Rule of Law, wrote that the Rule of Law is “the absolute
supremacy or predominance of regular law as opposed to the influence of arbitrary power, and
excludes the existence of arbitrariness, of prerogative, or even wide discretionary authority on the

part of the government”.%°

1 Good Law Project. Principles of Good Law. (2015). 14.

16 Good Law Project (footnote 15 above) 29.

17 Von Hayek, FA. The Constitution of Liberty. (1960). 206.

18 Dicey, AV. Introduction to the Study of the Law of the Constitution. (1959, 10t edition).
1 202-203.



Dicey writes “the rule of law is contrasted with every system of government based on the exercise by
persons in authority of wide, arbitrary, or discretionary powers of constraint”.?° He continues, saying
the Rule of Law means “the absolute supremacy of predominance of regular law as opposed to the
influence of arbitrary power, and excludes the existence of arbitrariness, of prerogative, or even of
wide discretionary authority on the part of the government”.?!

The opposition to arbitrary power should not be construed as opposition to discretion in and of itself.
Officials use discretion to determine which rules to apply to which situation, and thus some
discretionary power is a natural consequence of any system of legal rules. However, the discretion
must be exercised per criteria which accord with the principles of the Rule of Law, and the decision
itself must also accord with those principles.

A common example of arbitrary discretion is when a statute or regulation empowers an official to
make a decision “in the public interest”. What is and what is not “in the public interest” is a topic of
much debate, and empowering officials to apply the force of law in such a manner bestows upon them
near-absolute room for arbitrariness. The “public interest”, however, can be one criterion among
other, more specific and unambiguous criteria.

The fact that some discretion should be allowed is a truism; however, the principle that officials may
not make decisions of a substantive nature still applies. Any decision by an official must be of an
enforcement nature, i.e. they must do what the legislation substantively requires. For instance, an
official cannot impose a sectoral minimum wage. The determination of a minimum wage is properly a
legislative responsibility because it is of a substantive nature rather than mere enforcement.

t22 gives the Minister of Labour the authority to

Unfortunately, the Basic Conditions of Employment Ac
make “sectoral determinations” — which includes determining a minimum wage — which is a clear

violation of the Rule of Law and the separation of powers.?

6. Unclear, ambiguous and imprecise language
6.1 Overview

One of the Bill’s chief deficiencies are the many instances of unclear terms and phrases, many of which
are highly ambiguous. This lack of precision in language falls foul of the Rule of Law notion that the
law must be knowable and accessible. The Cato Institute’s Cato Handbook for Policymakers states:

“The rule of law is not satisfied by merely formal or ceremonial exercises, such as the
publication of edicts in barely understandable form, whether in the archaic “Law French” of
the king’s courts or the pages of the Federal Register. The laws must be understandable and
actually capable of being followed.”?*

20 Dicey (footnote 18 above) 184.

21 Dicey (footnote 18 above) 198.

2 Basic Conditions of Employment Act (75 of 1997).

3 Section 51.

2 Cato Institute. Cato Handbook for Policymakers. (2017). 16.
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6.2 Effectiveness, transparency and non-discrimination

At various junctures throughout the Bill, the phrase “effective, transparent and non-discriminatory”
are used. Neither the phrase nor the terms included therein are defined.

For a dynamic and ever-changing sector like information and communication technologies,
effectiveness and discrimination are highly-consequential terms, given that how ‘good’ a service might
be often depends on geographical distance and network traffic rather than the conscious conduct of
the service provider. Discrimination, too, takes place in ICT, in light of different packages having
different allocated speeds and services.

If these terms are to inform the conduct of regulators, they need to be clearly defined.
6.3 Cost/service-based

“Cost-based” and “service-based” are terms used throughout the Bill without being defined. There is
ambiguity in the field of economics about what exactly these notions comprehend, and it would
therefore be useful to have them defined for purposes of the Bill.

6.4 Redress of market dominance

In the proposed amendment to section 2, the Bill provides that “redress market dominance and
control” is to become an object of the Act. This phrase does not make sense.

“Redress” is defined in ordinary language as “To compensate or set a situation right”, and in legal
terms, as “To compensate someone monetarily for some damages that they experienced”.?> How is
“market dominance” redressed?

The term, firstly, assumes that there is something inherently wrong about a situation of market
dominance, even if the firms which dominate the market came to that position by being the most
competitive and efficient. The term thus imputes a negative value to market dominance without
further ado. Secondly, if the term is used in its legal sense,?® what “damages” have been caused which
need to be compensated? The Bill leaves this entirely unclear and open to interpretation.

6.5 Significance of interference

The notion of “significant interference” is found at various junctures throughout the Bill, entitling
owners of property to object to regulatory expropriation?” only if the expropriation causes “significant
interference” with the property.

This highly-ambiguous term, especially because it relates to something as crucially important as
property rights, is dangerous and might yield unjust results in practice.

Significant interference with the use and enjoyment of property is a subjective determination to make:
Perhaps the owner was planning on building a chapel at the location which has been regulatorily
expropriated; or perhaps the owner intended on building affordable housing at that location.

25 http://www.businessdictionary.com/definition/redress.html

Considering that this is an Act of Parliament.
Discussed below.

26
27



Alternatively, perhaps the owner is just so emotionally invested and tied to the land that any
interference will be significant to them.

To remedy this potential injustice, owners must be entitled to object to any interference with their
property.

6.6 An expedited basis

In the proposed amendment creating a section 20C(2), the Bill provides that regulations must provide
for disputes between service providers and landowners to be resolved “on an expedited basis”, inter
alia to “satisfy the public interest”. Neither of these phrases are defined. Does the “expedited”
timeframe need to be reasonable, or must it simply be quick? Where in the scheme of “public interest”
does the public’s interest in maintaining secure property rights fall? These questions would be
resolved if the provision were framed more clearly.

6.7 Cooperation and collusion

In the proposed amendment creating a section 20C(3)(f), the Bill provides that service providers “co-
ordinate activities wherever appropriate, avoiding anti-competitive behaviour”.

This is not only an unclear provision, but it is also dangerous, by obligating that service providers “co-
operate” but at the same time avoid “anti-competitive” conduct. Service providers will now be placed
in the untenable position of having to “co-operate” but not “collude” — with the line separating these
two concepts being infamously blurred. When does co-operation become collusion, and will service
providers be able to use this new section as a defence against a charge of collusion?

Because this section seems entirely self-contradictory, it should ideally be removed from the final text
of the Bill.

6.8 Distortion of competition

In the proposed amendment creating a section 31B(3)(a), the Bill provides that a criterion for spectrum
trading must include that “Competition may not be distorted by any spectrum trade or by the
accumulation and hoarding of spectrum rights of use”.

The Bill does not explain how, conceivably, a mere trade could “distort” competition. Indeed, the Bill
does not define what “distort” means in this context: Does it necessarily mean a distortion leading to
less competition, or can it also mean a distortion leading to more competition?

Furthermore, what would count as “hoarding of spectrum rights of use”? Does this provision go wider
than the “use it or lose it principle” established in the proposed amendment to section 31(8), or is it
narrower? None of these questions are answered explicitly nor implicitly in the Bill.

6.9 Conclusion

With such ambiguity in the Bill, functionaries are made lawmakers unto themselves, as they will need
to pick and choose between the various possible meanings of the provisions in question. This amounts
to an unconstitutional level of discretionary power. More clarity should be added to these provisions.

10



7. Discretionary powers and criteria
7.1 Lack of criteria

Wherever the “public interest” is made a criterion, the Bill must be amended to include criteria and
guidelines for what the public interest comprehends in that particular provision.

Discretionary powers without accompanying criteria are assigned inter alia in the proposed sections
or amendments to sections 8(6), 19A(4), 20C(1), (2), and (3), 20D(2), 201(1) and (2), 200(3)(c), 20P(3)
and (6), 31(8) 31A(1), 31B(2) and (5), 31C(1) and (3), 31E(1) and (4), 43(1B), 44(1), 67(4), and 69A.
Appropriate criteria for the exercising of the assigned discretion must be added to the Bill, in the
absence of which the aforementioned provisions must be removed.

7.2 Determination of ‘high demand spectrum’

In the proposed amendment to section 1, ‘high demand spectrum’ is defined as spectrum for which
demand exceeds supply or spectrum that is fully assigned “as determined by the Minister [...] after
consultation with the Authority”. This definition is inappropriate, as it is not a definition at all.

The definition, properly, should have been limited to saying high demand spectrum is spectrum for
which demand exceeds supply or spectrum that is fully assigned. To make it dependent upon a
determination of the Minister defeats the purpose of a definition: certainty. In addition, the lack of
criteria® in accordance with which the Minister is to make this determination points to this
provision’s incompatibility with the Rule of Law.

7.3 Determination of ‘reasonable access fees’

In the proposed sections 20C(1)(h) and 20P(1), (2), and (3), the Bill refers to “reasonable access fees”
that may in certain instances be charged by property owners to those who wish to access the
property to deploy networks and facilities. In section 20P(3), the Bill provides that “the
reasonableness of the access fees must be determined by the Authority on an expedited basis”.

As pointed out above, this provision’s terms are undefined. But, moreover, this crucial provision
which determines fundamentally whether this proposed law is justifiable in an open and democratic
society, amounts to assigning unlawfully wide discretionary powers. ICASA is placed in the position
of a court of law to determine whether an access fee is “reasonable”. ICASA is not the appropriate
forum for such a determination, especially not without criteria circumscribing the determination.

The proposed section 20P(7) is problematic. The Bill provides that service providers “may continue
to deploy electronic communications networks and facilities while awaiting the resolution of the
dispute by the Authority”. In ordinary court proceedings, the deployment would be stopped until the
court pronounces judgment. It is a violation of the Rule of Law for ICASA to be given judicial powers
but to not be constrained by judicial principles and practices. This proposed provision puts property
owners at a disadvantage before it has even been decided whether they are in the legally correct
position.

28 If the Minister is merely to determine whether the demand exceeds the supply or whether the

spectrum is fully assigned, it should be stated more clearly.
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These provisions should either be amended to include substantial criteria circumscribing and guiding
any decision as to what ‘reasonableness’ comprehends, or, more ideally, be removed and the courts
left to decide. The most ideal outcome would be for the Bill to provide that owners may charge
whatever access fee they wish, whether it is apparently ‘reasonable’ or not, in light of the fact that
their use and enjoyment of their property is being interfered with without their voluntary co-
operation.

7.4 No criteria for service providers entering private property

There are various provisions in the Bill proposing to allow network service providers access to
private property without the consent of the owner. This will be discussed at length below, however,
it suffices to note here that this ability is not reasonably constrained by criteria. Service providers are
empowered to arbitrarily pick and choose which property to enter upon, and then to arbitrarily
choose, within that property, where to install their infrastructure.

We strongly recommend that these provisions should not remain in the Bill, but if they do, criteria
should be added to guide providers in how to choose the property they will utilise.

7.5 ‘Pro-competitive’ conditions of licensing

In the proposed section 67(4), the Bill provides that ICASA must “impose appropriate pro-competitive
license conditions on those licensees having significant market power to remedy the market failure”.
This provision is highly problematic.

The Bill does not explain what a pro-competitive condition is, or how ICASA must go about formulating
these conditions. Would banning a service provider from a certain geographical area, thereby giving
one of its competitors a geographical monopoly, be considered a pro-competitive condition? After all,
this might give the smaller competitor a chance to grow its market share while the bigger, more
successful competitor is kept out of the area. This example illustrates how ambiguous the notion of
‘pro-competitive conditions’ is. Criteria must be added to this provision to guide ICASA in this
determination. The banning of a competitor must ipso facto be uncompetitive and not in the interests
of consumers, which should be the sole criterion.

The term “the market failure” is used seemingly at random. What ‘market failure’ is the Bill referring
to? Does the mere fact that certain licensees may have “significant market power” equate with market
failure? It cannot be that a service provider that has been successful in satisfying the needs and desires
of its clients, and grows significantly as a result, is deemed to be a ‘failure’ in the market in need of
remedial action. The Bill is, in effect, telling providers that they must compete, but that they are not
allowed to win the competition. This kind of doublespeak strikes at the heart of the Rule of Law and
introduces uncertainty and arbitrariness into the law.

8. Property rights and regulatory expropriation

8.1 Overview of property rights

The Constitution, and the interim Constitution? before it, was a break from the previous constitutional
dispensation wherein the legislature — Parliament — was sovereign and could pass whatever laws it

2 Constitution of the Republic of South Africa Act (200 of 1993).
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deemed appropriate.® Indeed, in the case of Sachs v Minister of Justice,! the Appellate Division of
the Supreme Court said “Parliament may make any encroachment it chooses upon the life, liberty or
property of any individual subject to its sway, and [...] it is the function of courts of law to enforce its
will” 32 This was the bedrock upon which the previous regime was able to construct Apartheid, as no
court of law or civil rights association could challenge the rightfulness or legality of that system
according to the set of principles which regulate governance.

The characterising feature of Apartheid was its denial of property rights to black South Africans.
Property rights have been widely recognised as prerequisites for material prosperity. Without secure
property rights, most people would not invest in, expand, or maintain the things they possess because
at any time these things can be taken away from them without reason.

History has consistently shown this to be true. Monarchs lived in grand palaces and castles surrounded
by walls and soldiers, whereas ordinary plebeians lived quite exposed to the realities of pre-property
rights societies. The monarchs knew they could invest in, expand, and maintain their residences
because they knew it was unlikely that they would be robbed of them. Ordinary people did not have
this security and peace of mind. Only when property rights were conceived of and found expression
in the Industrial Revolution, did the visible decline of poverty start to occur on a global scale,
expanding to each new society which chose to recognise the value of protecting private property.

In South Africa, for the vast majority of the population, the necessity of protecting private property
was not recognised during the colonial era or during Apartheid. The justly acquired property of black
South Africans was never secure. To a lesser extent, the same was true for white South Africans who
had to play along in the National Party’s grand experiment of social engineering. Both the 1993
(interim) and 1996 (current) constitutions were a significant break from this era of tyranny, in that
both recognised private property rights for all South Africans, regardless of their race. These
constitutions brought an end to parliamentary sovereignty and introduced constitutional supremacy
which requires that all law and legal conduct must accord with the text, spirit, and purport of the
Constitution, and especially the Bill of Rights.>

8.2 Elementary principles of property rights

Much emphasis in constitutional discourse is placed on freedom of expression, so much so that it is
often regarded as the basic right which makes all other rights possible. Property rights, on the other

30 This is made clear by the remarks of Didcott J in Nxasana v Minister of Justice and Another 1976 3 All
SA 57 (D), where the Court said that “under a constitution like ours, Parliament is sovereign, and the
Courts can no more assume a power which it has decreed that they shall lack, or set its enactments at
naught, than can anyone else.”

3 Sachs v Minister of Justice 1934 AD 11.
32 At para 37.
3 Chapter 2 of the Constitution.
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hand, are oftentimes seen as clinical or merely ancillary. Indeed, the property rights of individuals are
arguably the most disregarded right,3* as well as the right treated with the most scorn.?®

Property rights are often misconstrued as the protection of ‘white privilege’. They should rather be
appreciated as one of the rights for which the struggle was fought, as something black people lived
and died for, as a fundamental right for black South Africans that should never again be compromised.
The FMF is proud that this has been our position for 45 years. We are surprised by how easily the legal
means by which black land rights were violated can be forgotten and Apartheid-style legislation
reconsidered.

The property rights of the individual are not merely a superficial medium by which the individual is
able to exercise control over objects. Instead, the property right is a right foundational to various other
rights, such as human dignity, life,3” trade,® and housing.*

The essence of ‘property’ lies in ownership. Ownership is what makes an ‘object’ or a ‘thing’ into
property. When something is unowned or cannot be owned — like the Sun and Moon — we would have
no reason to conceive of it as anything other than a thing or object. Therefore, in a world where only
one person lives, without the possibility of there being others, the concept of ‘property’ will not exist,
because there is nobody to challenge this person’s exercising of the entitlements of ownership.

Various entitlements flow from ownership, some of which will be listed below. However, the essence
of all of them, is that the owner has the right to decide what to do or not to do with his property. This
is why deprivation of ownership is treated as a serious matter; indeed, the deprivation of black South
Africans of their property by the Apartheid government was widely condemned and to this day is a
painful reminder of an oppressive past. Some entitlements of ownership are:*°

34 For instance, when new taxes are levied to fulfil certain welfare obligations, ministers of finance make
scant reference to the fact that increasing taxes takes more property away from ordinary citizens.
Similarly, when civil society organisations campaign for government programmes, they often omit
acknowledging that such programmes inevitably involve limiting the property rights of citizens. On the
other hand, the same is not true for measures which violate, for example, the right to dignity or
freedom of expression.

35 See variously: http://www.sabc.co.za/news/a/ca61e500402f4d068001ebf8e0b8bbd7/EFF-calls-for-

amendment-to-Property-Clause-20172402/; https://www.pressreader.com/south-africa/business-

day/20170306/281788513850731/. Accessed: 29 March 2017.

Section 10 of the Constitution. A dignified existence implies enjoying the fruits of one’s labour and

being able to leave a proprietary legacy for one’s descendants without the state micromanaging one’s

affairs as if one were a perpetual child.

37 Section 11 of the Constitution. Life is a logical impossibility without accepting the premises of private
property. See Hoppe, H-H. The Economics and Ethics of Private Property. (2006, 2" edition). 339-346.
Available online:
https://mises.org/system/tdf/Economics%20and%20Ethics%200f%20Private%20Property%20Studies
%20in%20Political%20Economy%20and%20Philosophy_3.pdf?file=1&type=document/. Accessed: 29

36

March 2017.

38 Section 22 of the Constitution. Freedom of trade necessitates the ability to trade in one’s own
property.

3 Section 26 of the Constitution. Section 26(3) mentions South Africa’s “homes”. Ownership of the

property of the home establishes a connection necessary for dignified living between the resident and
the physical home. Being ‘housed’ on public property cannot create the ‘homey’ condition and places
the resident’s security of tenure in permanent question.

40 Van Schalkwyk, LN & Van der Spuy, P. General Principles of the Law of Things. (2012, 8t edition). 96.
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e The entitlement of control

e The entitlement of use

e The entitlement of enjoyment of the fruits of the property
e The entitlement of encumbrance®

e The entitlement of alienation*

e The entitlement of vindication*®

The entitlement of defence*

These entitlements are the vehicles by which property rights can emancipate the poor and give them
dignity in their ownership.

8.3 Conflict avoidance

The most crucial function of property rights is to avoid conflict. Once a property right over a thing is
established, there can be no question about that individual’s rightful use, enjoyment, and alienation
of the thing. In times past, this guarded against self-help whereby individuals would simply take what
they want from each other and hurt one another if necessary. Property rights were an inevitable
consequence of human nature.

The French assemblyman and political and economic philosopher Frederic Bastiat considered the
nature of law and property in his 1850 text, The Law.* According to Bastiat, the law came about as a
consequence of human nature. Writes Bastiat:*®

“Existence, faculties, assimilation — in other words, personality, liberty, property — this is
man.

It is of these three things that it may be said, apart from all demagogic subtlety, that they are
anterior and superior to all human legislation.

It is not because men have made laws, that personality, liberty, and property exist. On the
contrary, it is because personality, liberty, and property exist beforehand, that men make
laws. What, then, is law? As | have said elsewhere, it is the collective organization of the
individual right to lawful defence.”

4 l.e. to encumber the property with limited real or personality rights, such as a bond.

l.e. to sell, destroy, donate, or otherwise dispose of the property.

l.e. to have the property returned to the true owner if someone else unlawfully controls it.

l.e. to defend the property against unlawful infringement.

45 Bastiat, F-C. The Law. (1850). Available online:
https://mises.org/system/tdf/thelaw.pdf?file=1&type=document/. Accessed: 29 March 2017.

46 Bastiat (footnote 45 above) 2.

42
43
44
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In other words, positive law — what Bastiat calls “human legislation” — is a result of the pre-existing
attributes of humanity, as a mechanism to protect those attributes and their exercise. Bastiat further
discusses the origin of property rights:*’

“Man can only derive life and enjoyment from a perpetual search and appropriation; that is,
from a perpetual application of his faculties to objects, or from labor. This is the origin of
property.

But also he may live and enjoy, by seizing and appropriating the productions of the faculties
of his fellow men. This is the origin of plunder.”

Individuals enter into an ‘agreement’ with the state to avoid this ‘plunder’. In exchange for protection
of their persons and property, individuals agree to adhere to the law which does the protecting, and,
therefore, not resort to self-help. This agreement is known as the ‘social contract’, and the social
contract is the framework within which governance must take place. Bastiat sets out this framework
thus:*

“When law and force keep a man within the bounds of justice, they impose nothing upon him
but a mere negation. They only oblige him to abstain from doing harm. They violate neither
his personality, his liberty, nor his property. They only guard the personality, the liberty, the
property of others. They hold themselves on the defensive; they defend the equal right of all.”

This social contract, however, has not been adhered to, according to Bastiat. He writes:*

“[The law] has acted in direct opposition to its proper end; it has destroyed its own object; it
has been employed in annihilating that justice which it ought to have established, in effacing
amongst Rights, that limit which it was its true mission to respect; it has placed the collective
force in the service of those who wish to traffic, without risk and without scruple, in the
persons, the liberty, and the property of others; it has converted plunder into a right, that it
may protect it, and lawful defense into a crime, that it may punish it.”

What Bastiat is referring to here is the law being used as a tool for ‘redistribution’ of property, which
evidently violates private property.

‘Redistribution’, in this context, is a rejection of the social contract. ‘Restitution’, however, is not. This
submission should therefore not be construed as an argument against restitution. Where a true owner
has had his property deprived from him by someone else, be it a criminal or government, he does not
lose ownership.>® Government must restore the property to its rightful owner. This principle applies
to the descendants of true owners as well, which is a relevant consideration in post-colonial and post-
Apartheid South Africa.

47 Bastiat (footnote 45 above) 5.

48 Bastiat (footnote 45 above) 19.

49 Bastiat (footnote 45 above) 4.

50 This is true even for expropriation. The Apartheid government used its lawful expropriation powers

liberally during the previous era and this is considered illegitimate, rightly, under our current
constitutional dispensation. Expropriation must be just — not merely legal — to qualify as a valid
transfer of property.
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8.4 The constitutional right to property

In the case of S v Makwanyane,®* Chaskalson J held? for a majority of the Constitutional Court, that a
provision of the Constitution “must not be construed in isolation, but in its context, which includes
the history and background to the adoption of the Constitution, other provisions of the Constitution
itself and, in particular” other provisions in the chapter of which it is a part. This supports the
construction that the Constitution must be read holistically, bearing in mind the values and purpose
of the entire text as well as the particular provisions.

Section 25 — the property rights provision — must therefore be construed holistically. Section 25(1),
which provides that no person’s property will be unreasonably deprived without compensation,
cannot therefore be disregarded or treated as an afterthought.

Section 25(1) provides:

“No one may be deprived of property except in terms of law of general application, and no
law may permit arbitrary deprivation of property.”

This is a ‘negative’ right in that it protects individuals from government interference in their
proprietary affairs. Sections 25(2) to 25(9) are mostly ‘positive’ in nature, meaning that they oblige
the government to do something, rather than refrain from doing something. By these latter sections’
nature, however, they depend upon section 25(1). Without the first subsection, none of the others
would make sense or be enforceable. Thus, 25(1) cannot be extinguished by the application of 25(2)
to 25(9).

The ‘general limitations’ provision found in section 36 empowers the state to limit any right in the Bill
of Rights if the limitation adheres to the criteria set out in that section. Section 36 provides as follows:

“36. (1) The rights in the Bill of Rights may be limited only in terms of law of general application
to the extent that the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom, taking into account all relevant factors,
including —

(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law
may limit any right entrenched in the Bill of Rights.”

5t S v Makwanyane 1995 (3) SA 391 (CC).
52 At para 10.
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While the courts may take into account factors other than those listed in section 36(1)(a) to 36(1)(e),
it has been customary for the courts to limit themselves to these five factors which appear in the text.

Laws which limit rights must be “reasonable and justifiable in an open and democratic society”.

The FMF was instrumental in having this portion of section 36 added to the Constitution, and thus we
write with confidence when we say that the ‘open society’ is a concept developed by Karl Popper in
his work The Open Society and Its Enemies.>® Michael O’'Dowd wrote that the essence of the open
society concept “is that each individual should to the greatest extent possible be free to make his or
her own decision on the basis of his or her own judgement”.>

The Constitution’s provision could have stopped here, but it goes further to say, “an open and
democratic society based on human dignity, equality and freedom”. These values of dignity, equality,
and freedom also appear in section 1 of the Constitution, meaning these are founding values for South
Africa and not simply filler text. These values also complement one another in that no individual’s
dignity is truly being respected if he has no substantive freedom. A dignified existence implies enjoying
the fruits of one’s labour and being able to leave a proprietary legacy for one’s descendants without
the state micromanaging one’s affairs as if one were a perpetual child.

The factors listed in section 36(1)(a) to 36(1)(e) further narrow the scope of the limitation of rights
and allow the courts to take other unlisted factors into account to decide whether or not the limitation
is justifiable in an open and democratic society that is committed to the values of human dignity,
equality, and freedom.

We will briefly discuss this right in relation to each of the factors listed in section 36(1)(a) to 36(1)(e):
(a) The nature of right.

The various elements of property rights constitute its nature. These elements were briefly considered
above. Ownership and conflict avoidance form the basis of property rights, but these have various
implications. One of these implications is that property rights are exclusionary, i.e. in its effort to avoid
conflict between individuals and groups, it must, of necessity, exclude non-owners from the use,
enjoyment, and alienation of the property without the voluntary co-operation of the owner.

(b) The importance of the purpose of the limitation.

This question relates directly to the notion of a legitimate government purpose. This means “that there
must be a rational relationship between the scheme [government] adopts and the achievement of a
legitimate governmental purpose” and that schemes cannot be “capriciously or arbitrarily”.>
Legitimate government purposes are determined by the mandate of government as specified within

the various provisions of the Constitution, especially those of the Bill of Rights.

53 Popper, K. The Open Society and Its Enemies. (1945).

54 O’Dowd, MC. South Africa as an “Open Society”? (1998). Available online:
https://www.freemarketfoundation.com/publications-view/south-africa-as-an-open-society/.
Accessed: 25 August 2017.

55 New National Party v Government of the Republic of South Africa and Others 1999 (3) SA 191 (CC) at
para 19.
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The limitation of a right in the Bill of Rights must thus be justified by some other thing that government
is obliged to do in the Constitution. The courts will then consider the importance of that particular
government purpose as compared to the importance of the right to be limited. Where there is no
discernible constitutional basis for the government purpose being exercised, or if the government
conduct in question is too far removed from the legitimate government purpose found in the
Constitution, this leg of the test would be failed and the limitation of the right would not be justified.

(c) The nature and extent of the limitation.

The extent of the limitation has an undeniable effect on its justifiability. Limitations that, in reality,
completely extinguish, rather than limit, the right, are never justified. The more severe the nature and
extent of the limitation, the greater the chances of it being unjustifiable.

(d) The relation between the limitation and its purpose.>®
This is simply the requirement of rationality restated in constitutional terms.

Rationality is one of the two legs of reasonableness. Reasonableness, in this context, means that a
reasonable person will conclude that the limitation will achieve its purpose. As we already know, a
limitation must be “reasonable and justifiable” to persist in terms of the Constitution.

For the limitation to be justifiable, it must be rational, meaning the limitation must be objectively
capable of achieving the purpose. In other words, evidence must support the notion that the limitation
will effectively combat the problem identified. The limitation cannot be a ‘shot in the dark’ or
capricious.

(e) Less restrictive means to achieve the purpose.

This is the second leg of reasonableness and is a constitutional restatement of the requirement of
proportionality. In S v Manamela® the Constitutional Court described proportionality as the notion
that one ought not to use a sledgehammer to crack a nut.

If less restrictive means are available to the government to achieve the purpose, then it must exhaust
those means before resorting to harsh action. In other words, the government intervention (i.e. the
limitation of the right) must only solve the problem government has identified — it must do no more.

8.4 Unrestricted entry by service providers

The proposed sections 20G to 20L are concerning, to greater and lesser extents, in light of the section
25 right to private property found in the Constitution.

Section 20G(1) empowers service providers to “enter upon and use public and private land for the
deployment of” infrastructure. They may, according to section 20G(2), “select appropriate land and
gain access to such land”, and, according to section 20G(3), “retain ownership” of the infrastructure.

56 We rely in large part on the following book for the following two sections:
Hoexter, C. Administrative Law in South Africa. (2012, 2" edition). 340.
57 S v Manamela 2000 (3) SA 1 (CC).
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Section 20G(5) provides some criteria, including in subsection (c), that service providers must
“exercise due care and diligence to minimise damage”.

The same is repeated in essence for high sites in section 20H, buildings in section 20K, and new
property developments in section 20L.

The criteria in section 20G(5), however, does not save the section from unconstitutionality. Section
25(1) of the Constitution requires that deprivations of property not be arbitrary. The opposite of
arbitrariness, as we have seen, is reasonableness, which comprehends rationality, proportionality, and
effectiveness.

The criteria in the proposed section 20G(5) has no bearing on the decision to enter onto the private
property as it merely states what the service provider must do after the decision has already been
made. In other words, that decisions will be made to enter onto private property is guaranteed, and
there is no legislative constraint imposed on the taking of that decision; only what must be done after
the decision is made. The decision, i.e. the deprivation, is thus arbitrary.

That landowners may only object if the deprivation of their property causes “significant interference”
has already been discussed above. It is worth repeating that section 20G(6) should be changed to
allow landowners to object to any interference given that a constitutional right is at play here, and not
mere inconvenience.

8.5 Infrastructure sharing

The Bill provides in the proposed section 20C(3)(c) that ICASA must “ensure” that service providers
“seek out alternatives to new deployment of [infrastructure], notably through the sharing or leasing
of existing facilities”. In the proposed section 20G(5)(h) service providers will be compelled to
“uphold” “infrastructure sharing”.

The proposed section 43(1) provides similarly that service providers must inter alia “provide wholesale
open access to their electronic communications networks and facilities, upon request, to any other
person licensed in terms of this Act”. The proposed section 43(1B)(a)-(c) empowers ICASA to force

service providers to engage in “active infrastructure sharing”, “cost-based pricing”, and “access to its
electronic communications network or electronic communications facilities as prescribed by” ICASA.

These provisions are blatant instances of regulatory expropriation of property whereby the owner of
the property is robbed of some of the crucial entitlements of ownership, including control and
defence. It is contrary to section 25(1) and (2) of the Constitution and should be removed from the
Bill. Moreover, while existing infrastructure might now be shared between network service providers,
it stands to reason that no new infrastructure will be subsequently built as the incentive to do so will
be completely removed by this bill.

8.6 ‘Quality of service’ regulation

The proposed section 69A will introduce ‘quality of service’ regulations into the ICT sector. ICASA must
make continuously-updated regulations that prescribe “quality of service standards” for the licence
categories. One of these standards is “broadband download and upload speeds and latency”.

The speed of download and upload, and especially latency, cannot be regulated, regardless of
legislative or political will to the contrary. Latency is almost exclusively dependent on physical
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distances, which is why South Africans generally experience high latency when communicating with
North America and Europe from the southernmost tip of Africa. Download and upload speeds also
depend heavily on other traffic on the network, outside of the control of service providers.

These proposed regulations would deprive service providers of their property rights and unduly
interfere in the voluntary agreements between them and their clients, when in fact they cannot
reasonably do anything to live up to the hypothetical ‘standards’ to be set by government.

9. Spectrum
9.1 Spectrum as an asset

It needs to be emphasised that spectrum, and its inherent value, is a product of invention and
innovation largely by industry. It is not a ‘natural’ resource over which government must exercise tight
control lest it be ‘used up’, as both the White Paper and the Bill imply. Spectrum, unlike water or air,
has not always been around. Before Marconi (more than a century ago), the concept of radio
frequency spectrum did not exist, and, consequently, had no value. Arguments that radio frequency
spectrum is a natural resource requiring allocation by government, therefore, look specious.

When an innovative individual or group of individuals, even if they are part of the government when
doing so, invent something new, or discover something new, it is preposterous to assert that it can
somehow follow that government, as an institution, will forever be the owner (or the ‘custodian’ — an
de facto if not de jure owner) of that thing. The South African government did not contribute in any
way to the invention or discovery of radio frequency spectrum, making this notion even more bizarre.

Spectrum is a technological asset and should be treated as private property, with trade moving the
asset to the owner who values it most. Such a system is infinitely more effective at allocation than
government discretionary practice and creates better incentives for its efficient use and development.
If owners do not use it efficiently in the minds of other investors, then those investors will attempt to
buy the asset and redeploy its potential.

9.2 Spectrum trading

Freely tradable spectrum would lead to a more efficient allocation of the asset than central planning
by government. This is as true for spectrum as it is for steel, water, or clothing. The White Paper admits
this, as does the National Development Plan and the Electronic Communications Act.

The White Paper and the Bill, in the proposed section 31B, however, bizarrely limits the trading of
spectrum to a draconian extent. “High demand spectrum” may not be traded and ICASA “may” take
applications for trading in “non-high demand spectrum”. The amendment to section 31(8), further,
empowers ICASA to “withdraw” spectrum from licensees if they have failed “to utilise” the spectrum
“in accordance with” those conditions determined>® by ICASA, or have failed “to use the assigned radio
frequency spectrum for a period of one year”.>® The White Paper and the Bill have ventured down this

58 Arbitrarily determined. No substantive criteria exist to guide ICASA in framing and enforcing its

“licence conditions”.

59 The so-called ‘use it or lose it’ principle.
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route simply because the ICT Advisory Panel believes “while licensed entities may realise economic

value from trading, the trading of a public resource does not necessarily result in public value”.%°

This is, of course, a fallacy rooted deep in modern economic discourse.

It is thought that the contribution, or ‘fair share’, enterprises make to society, is limited to
employment and taxes. The rest is profit they make for themselves. It is not readily realised that when
companies profit, especially when they make massive profits, they provide something to consumers
(the public) that consumers value.

For example, the Coca-Cola Company employs a lot of people and pays a lot of tax to government, but
the real contribution this company makes to society is that it puts a smile on billions of faces every
day by providing billions of people with a much-desired refreshment. In exchange for this
unquantifiable value Coca-Cola is providing to the people of the world, it makes loads of money. And
the money Coca-Cola makes can justifiably be seen as the quantification of the value it has created for
society.

The ICT Advisory Panel, then, is clearly wrong when it asserts that public value does not necessarily
result from free trade in radio frequency spectrum. The companies that provide the most value and
best service to consumers will make the most money, and will consequently be able to buy more
spectrum. If those same companies slip up and their customers are no longer happy, they will lose
money, and if they lose a lot of money, they will be forced, by the market, to sell some or most of their
spectrum to someone else.

The phantom ‘bogeyman’ company that just hangs on to assets, come hell or high-water, with no
regard to its own solvency, does not exist in the real world. The government department that ‘forgets’
about some of its assets or allocates them inefficiently due to political considerations rather than
market forces, however, is very much part and parcel of daily experience.

If the government is truly and irrationally concerned about spectrum hoarding, it should simply apply
its ‘use it or lose it’ policy more strictly. Curiously, the White Paper says that this policy will now be
applied in ICT. In our view, this policy should be all that is necessary (even though we would disagree
with its necessity) if the government does have this concern. The problem with the government’s
current view is that, even if the spectrum is being used, the regulator can still intervene.

9.3 Commons or private property

Two models dominate current thinking on the efficient allocation of the frequency spectrum. The first
is a fully-fledged system of private ownership where all rights to the spectrum are vested in the owner.
The second is the idea of a ‘commons’ where the resource can be publicly used when interference is
not an issue. The ideal solution may be a mixture of the two.

The arguments for either relate to the degree of scarcity present in a market. When a resource is
plentiful, then many participants can share it at the same time, using as much of it as they need at
zero cost. However, when competition for that resource intensifies, a private property system creates
more efficient allocations. The costs of organising, administering and maintaining a market system are
offset by the gains from competitive valuation of the asset in question.

60 DTPS (footnote 2 above) 83.
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Consider some examples of ‘commons’ use where interference is unlikely: the buzzer for a garage
door, cordless phones or the mounting of a microwave beam across two office parks. Allocation of
ownership of this spectrum becomes problematic if individual users must be registered for such use.
In this case, it is probably better for the government to establish the radio frequency equivalent of a
‘public park’ where users are completely free to use the spectrum without permission, provided they
follow the rules of the park.

This concept of a ‘frequency commons’ would foster development in the use of radio generally,
especially as it relates to the development of ‘mesh networks’. These are networks of small
transceivers set up between houses or buildings. The devices use low power emissions to connect
each user via a small hop. This virtual community may then connect to a base station on a public-
switched network. Such wireless networks have the potential to liberate communication from cable
infrastructure, eliminating registration requirements and lowering transaction costs.

Where competition for the spectrum frequency is fiercer, a system of private property rights becomes
more efficient. Potential owners would be invited to bid for spectrum bands with no restriction on
their use or subdivision. Commercial frequencies commonly used for cell phones or television
broadcasting would be obvious candidates.

A mixture of the two systems argues for private property ownership across the entire radio frequency
spectrum, with certain easement rights for devices or areas where the chance of interference is
limited.

The advantage of this system is that as congestion becomes an issue, the private property framework
is already in place. The owner can then begin to apply charges for use, ensuring maximum efficiency.

9.4 Where is spectrum privately owned?

To completely privatise the ownership of spectrum, unfortunately, is not international practice. In ICT
terminology, however, it has become common to refer to leasehold of spectrum as ‘ownership’, albeit
this a technically-incorrect designation.

There are, however, several examples where countries have moved from a system of government
licences to one where spectrum frequencies are traded as assets.

In 1989, a new Radiocommunications Act in New Zealand established a market-centred system for
allocating available spectrum. The UK also allows licences to move between operators, treating the
licence more as a tradable right. Guatemala has gone the furthest in granting private property rights
to frequency spectrum. In their 2002 telecommunications statute, they conceded in their opening
preamble:

“That, within our legal body, legislation related to telecommunications and radio
communications has not allowed an efficient use and allocation of the radio electrical
spectrum.”

Their comment, in addressing this, states:

“That it is necessary to create a new regulatory framework which contains general application
norms, which gives an agile procedure to allow an efficient use of the radio electrical spectrum
and which helps to avoid any type of discretional use and allocation.”
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They moved from a framework of licences into a system of tradable, permanent rights with the
following simple clause in their telecommunications statute:

“Article 54. Usufruct Title. The use of the regulated frequency bands will be granted by the
Superintendency through titles that represent usufruct rights.”

Various policy experiments around the world are looking at different ways to move spectrum assets
into the private sector in an equitable way, but what is clear is the opportunity for government to
derive a truly ‘free lunch.” There are estimates that a 1Mhz frequency over the United States of
America (US) is now worth as much as $1 billion. With over 3000 Mhz of prime US spectrum property
possible, this puts the total value at $3 trillion, more valuable than all the gold and silver ever dug out
of the Earth.

9.5 Auctioning of spectrum rights

From the above examples, it is evident that owning a spectrum right above a given territory is a
valuable asset. The South African government could raise significant money from the sale of certain
frequencies, most notably those used in commercial applications such as cell phones, television and
radio. The large amount of money raised from such an exercise could be channelled back into the
general fiscus for assisting in other prioritised areas, or to the Universal Service Fund (set up in the
Telecommunications Act of 1996) to assist with specific ICT policy issues.

The incumbents with their current allocation of frequencies for cell phone or radio broadcasts should
argue the case for a simple conversion of their licence to one granting them permanent, tradable
rights. Other routes include having all frequencies entered into an auction pot with incumbent
licensees retaining the right to hold on to their current frequencies. Should they enter their
frequencies into the auction and acceptable bids are made, then current licensees would receive the
full bid payment. After this ‘big bang’ auction, all frequencies would be traded with no restrictions on
use or sale.

For the auction system to have any consequential significance, spectrum should be auctioned only on
fixed-term contracts for periods long enough to reward investment. This can be determined by looking
around the world at countries, such as Iceland, where the auction-long term lease system has been
implemented, and how the industry reacted. The period of the lease should allow for the holder of
the lease, the so-called ‘owner’, to make substantial investments in spectrum, for instance, by building
towers and thus developing spectrum capacity. This is estimated to be a period of between 15 to 25
years, but could be longer. The period must be long enough to encourage investment and reward
investors.

The rationale for the auction system is simple: The successful buyer is the one who is, evidentially, the
most willing to invest and believes they will make a profit. In other words, they believe they will be
efficient and are able to finance that belief with funds previously accumulated through other business.
It is crucial, however, that even auctioned spectrum must be tradable (in other words, the lease must
be tradable) by the successful bidders and any consequent holders. This ensures that the spectrum
will always gravitate toward the firms where it will be made the most efficient use of.
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10. Wireless Open Access Network

The White Paper proposed the establishment of a Wireless Open Access Network (WOAN) which “will
be a public-private sector-owned and managed consortium” responsible for the allocation of radio
frequency spectrum.®® According to the White Paper, the WOAN will control the physical ICT
infrastructure as well as the spectrum, and allocate it. The Amendment Bill proposes to insert a
chapter 3A into the ECA to implement the WOAN.

Prior to the WOAN being implemented, South Africa’s four major vertically integrated
telecommunications operators were empowered to make their own spectrum deals. Spectrum was
allocated to them on a contract of lease basis, which they could, in effect, do with as they please.

Crucially, the White Paper states that it is committed to the “voluntary participation by interested
stakeholders”. The veracity of this stated policy is in doubt, as radio frequency spectrum is not always
an optional asset in the ICT industry. Indeed, stakeholders will have no choice, if they wish to be
competitive, but to “voluntarily” participate in the WOAN, whether they truly want to or not.

It is unfortunate that the DTPS has chosen to take a monopolistic route in an industry which cannot
effectively function in the presence of a monopoly. While the WOAN will not be a retail provider, i.e.
it will not engage with customers, it will centralise the control of radio frequency spectrum and have
the discretion to revoke spectrum use based on the government’s policy criteria.

11. Socio-Economic Impact Assessments
11.1  Overview

The most important tenet of the Rule of Law is its prohibition on arbitrariness. Arbitrariness is not only
a symptom of unfair and bad governance, but is also harmful to the economy as it leads to uncertainty
and means people and businesses cannot plan their affairs ahead of time.

The opposite of arbitrariness is reasonableness. Reasonableness consists of two elements, namely,
rationality and proportionality. Proportionality means that there must not be an imbalance between
the adverse consequences of a policy and the beneficial consequences.®? Rationality means that
evidence must support the policy. Stated differently, there must be a rational connection between the
purpose of the policy and the solutions proposed.®® It has also been said that a third element,
effectiveness, is a part of reasonableness.

It stands to reason that the requirement of rationality, read together with section 195(1)(g) of the
Constitution, which states the principles according to which the public administration must function,
provides that transparency “must be fostered by providing the public with timely, accessible and
accurate information”, necessitates that policy or legislative interventions must be supported by
demonstrable evidence.

To determine whether a policy will have the consequence intended by the enacting authority, a study
must be done as a matter of course, and must be publicly available to satisfy the principle of
transparency. If a study is not conducted, it means the intervention is not supported by evidence, and
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is therefore irrational and unconstitutional. If a study is not released to the public, government is
failing to comply with section 195(1)(g), and thus, the process is unconstitutional. These studies are
known as socio-economic impact assessments (SEIAs).

Without published SEIAs, government is called upon to judge for itself whether its own policies are
reasonable, and this state of affairs would make the Rule of Law a redundant concept.

Thus, for the people to have a say in the decisions that affect their lives, they must know how the
decision was arrived at, and on what basis, and their participation must be meaningful (in other words,
government must engage in good faith) and not merely a fagade. Without a SEIA, the public cannot
participate in the policy-making and law-making process as mandated by the Constitution.

In Principles of Good Law, the Good Law Project writes:®*

“Although widely divergent, all the international assessment models amount ultimately to
institutionalised procedures for determining the need for a law and its expected benefits. They
are also concerned with the cost to government of implementation, as well as the capacity of
government to police and enforce the law and the cost to the public of compliance. Other
aspects considered are the economic and other likely impacts, the prospect of unexpected or
unintended consequences; and the behaviour modifications likely to be promoted by the law
and distortions that might flow from them.”

It goes on to describe what a SEIA would encompass:®
“2. Socio Economic Impact Assessment (SEIA). Multi-faceted analysis and quantification of:
2.1 The purposes of laws — precisely what “mischief” they are addressing;
2.2 Desired consequences;

2.3 Estimated secondary and unintended effects, including impacts on the economy or society
in general;

2.4 Feasibility and efficacy — prospects in practice of the law being observed, and if not,
enforced by officialdom, police and the courts;

2.5 Costs and benefits — accurate and comprehensive estimates of costs of administration and
implementation, enforcement and policing, compliance and avoidance/evasion/resistance;

2.6 Inter-departmental considerations — the extent to which other departments are
implicated;

2.7 Administration and budget — advance provision for all budgetary, staffing, training and
related needs; diversion or dilution of resources and capacity.”

The Department of Planning, Monitoring and Evaluations’ (DPME) SEIA System (SEIAS) guidelines
describe the purpose of SEIA as follows:®®
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“3. The role of SEIAS
SEIAS aims:

e To minimise unintended consequences from policy initiatives, regulations and legislation,
including unnecessary costs from implementation and compliance as well as from
unanticipated outcomes.

e To anticipate implementation risks and encourage measures to mitigate them.”

The DPME regards a SEIA as more than a mere cost-benefit analysis. SEIAs, instead, must contribute
to improving policy rather than measuring their net value. It must, furthermore, “help decision makers
to understand and balance” the impact of policy on different groups within society.®’

That regulations or legislation can lead to unintended consequences is acknowledged by government.
It may happen as a result of inefficiency, excessive compliance costs, overestimation of the benefits
associated with the regulation, or an underestimation of the risks involved with following through
with the regulation.®®

The SEIA System applies to legislation and regulations, as well as policy proposals.®®

The FMF has raised various concerns about the DTPS’ good faith public consultation as regards the
White Paper. It is doubtful whether the rules and principles of public participation have been adhered
to. Government alleges that its conduct accorded with these principles and that it conducted a SEIA
on time — the FMF and various industry stakeholders believe it did not.

The Green Paper was published in January 2014, the Policy Discussion Paper was published in
November 2014, and the Policy Review Report in March 2015. Between the publication of the Policy
Review and the White Paper, however, “three critical policies were inserted into the final WP and no
public or industry consultation that insiders are aware of” took place. These three policies are that of
the WOAN, that access must be offered at “cost-based” pricing, and that government might take back
radio frequency spectrum which it had already allocated to operators who had invested heavily in
spectrum infrastructure.

On 12 October 2016, the Shadow Minister of Telecommunications and Postal Services, Marian Shinn,
“lodged an application for the impact assessment or any other documentation that informed the
planned establishment of this network as set out in the [White Paper] gazetted on [3 October]. There
has been no response from DTPS which means, in terms of the [Promotion of Access to Information
Act], that as 30 days have passed since it was lodged, the application has been denied”.”

On 25 January 2017, Leon Louw, Executive Director of the Free Market Foundation, said that the White
Paper is unconstitutional, in part because “no socioeconomic impact assessment — a requirement of
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cabinet — was done”. Louw went on to say, “There must be public participation, which must inform
policy”. However, the aforementioned three policies were apparently never subject to consultation.”

On 28 February 2017, the Department of Telecommunications and Postal Services denied’? the
allegations that no proper consultation took place. “[The Minister] has held five engagements with
role players in [the] ICT sector on the implementation of the policy since the cabinet approved it back
in September 2016,” wrote departmental spokesperson, Siya Qoza. Qoza who went on to allege that
a SEIA was, in fact, conducted in line with the DPME directive. “The SEIAS report on the ICT white
paper,” writes Qoza, “[...] is available on the department’s website, was approved by the [DPME] and
accordingly submitted with the policy document before it was approved by cabinet.”

11.2  Has there been adequate public participation?

The DTPS claims that there has been thorough public consultation and participation in the formulation
of the White Paper, from its inception in the Green Paper.

While the FMF does not dispute that there was participation in drawing up the Green Paper, the
Discussion Paper, and the Review Report, there are serious concerns about the White Paper. As
already mentioned — and confirmed by industry stakeholders — there was no public participation on
the WOAN, cost-based pricing, or the expropriation (or non-renewal) of radio frequency spectrum,
which are items the industry became aware of only after the policy was said to be final.

11.3  Has the SEIA been available to the public?

The DTPS implicitly alleges that its SEIA report has been widely available on its website. The SEIA report
itself says it was done on 26 February 2016, whereas the White Paper was published sometime
between September and October 2016. According to the Internet Archive Wayback Machine, no SEIA
report was published as of 14 June 2016.” The DTPS website states in an information box that the
document was uploaded on 12 January 2016. However, almost a month earlier, on 14 December 2016,
Minister Cwele was already telling the public that the new ICT policy “is final”.”

In other words, the DTPS has kept the SEIA confidential for almost a year, and, even before publishing
it to the public, declared that the policy is final.

This is certainly inappropriate from a public participation perspective. Neither the public nor the ICT
industry was allowed to view and comment on the SEIA until after it was decided that the policy is
“final”, meaning the SEIA is redundant. Even though the DTPS claims to have consulted the public
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thoroughly on the White Paper, the SEIA was not revealed during any of the public engagements that
took place after the policy was declared final.

Section 32(1)(a) of the Constitution, as well as the provisions of the Promotion of Access to
Information Act, is clear — anyone has the right to access to any information held by the State. The
DTPS’ refusal to publish the SEIA during the period of its alleged completion, February 2016, and
December 2016, when the policy was declared final, is a violation of government’s constitutional
obligation to maintain transparency.

11.4 Is the SEIA sufficient?
The SEIA conducted by the DTPS” will be briefly considered in light of the principles discussed above.

As mentioned above, the three most-contentious elements of the White Paper — which were arguably
not subject to appropriate public or stakeholder consultation — are the introduction of a WOAN, cost-
based pricing, and government’s intention to potentially take back spectrum at its discretion for use
by the WOAN. The WOAN is a proposed addition not supported by evidence,’”® which makes its
appearance in the artificial SEIA a cause for greater concern.

At no point does the SEIA acknowledge the risks that the FMF, in association with organisations such
as Africa Analysis, have identified. Superficial ‘risks’ and ‘concerns’ from the industry are honed in on,
with the SEIA claiming that there will be ‘mitigation’ of those risks. For instance, the controversial
‘taking back’ of spectrum is not mentioned, the apparent WOAN monopoly is not mentioned, and
cost-based pricing is not mentioned. These, the FMF understands from the industry, are the biggest
concerns.

The SEIA mentions that current exclusive right holders of radio frequency spectrum will lose their
exclusive use rights. The DTPS does not acknowledge one basic element, i.e. that consumers will lose
if investment in the ICT industry decreases as a direct result of the uncertainty created surrounding
spectrum allocation.”” In the table where the SEIA is supposed to weigh up the benefits as well as the
costs for different stakeholders, which includes the ICT sector, small and medium enterprises, and
consumers, only the benefits are listed.”®

The SEIA, therefore, is inadequate. It was prepared by the same department that intends to introduce
the policy under examination, and, therefore, predictably, its findings are in favour of the policy and
its presumed benefits, and rather non-committal on potential and likely costs. The DPME guidelines
allow proposing departments to conduct their own SEIAs, but it follows logically that a degree of
impartiality and objectivity should guide the individuals within a department who are involved in
conducting the study.
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12. Conclusion

Public institutions are the slowest to respond to change. Those that exert a heavy hand on their
industry are responsible for slowing the delivery of information to the people, and the poorest are hit
the hardest. Delays caused by excessive political haggling, regulation, bureaucracy and licensing
impose higher prices and lower service levels on communities willing and able to buy reasonably
priced communication products.

In respect of our coverage, South Africa has a great success story to tell, especially in light of our
geography and demography. It would be irresponsible for government to bring about substantial
change in an industry that can be proud of coverage statistics that are unrivalled anywhere else in
Africa. We have the correct formula to tweak to ensure isolated rural communities are also covered
(for instance, satellite coverage might prove cheaper), but we should not throw away the entire
formula.

Empirical evidence of liberalisation in the telecommunications industries around the world has shown
that when competition is introduced, prices of services fall sharply, the quality of the infrastructure
rises, and customer service becomes a priority. Any restriction on access to markets, to assist a
company while prescribed obligations are met, results in higher prices elsewhere in the economy as
one group of customers subsidises another. While arguing that redistributing from Peter to Paul is
socially equitable, cross-subsidising markets makes South Africa, as a whole, the loser. The better
solution is an openly competitive market where prices for all users are lower.

South Africa’s information and communication technologies journey, so far, is a success story. The
country is a notable player in the ICT industry and has the potential to leapfrog the industrial
development undertaken by developed nations. In order to do that, we need to remove all the
legislation and policy that prohibits businesses from experimenting with products and services in a
competitive market. This includes flawed proposed legislation like the Electronic Communications
Amendment Bill.

With around 98% broadband coverage for South African households and more than one mobile phone
per person in the country, the destitute have been empowered in a way not possible at any other time
throughout history. We stand to roll back this success story, however, if we submit ourselves to
overregulation.

While not perfect, the current legal regime governing ICT in South Africa, has been more than
adequate and has allowed ISPs, very recently, to start rolling out high-speed fibre Internet
connections. Under the White Paper’s proposed regime, ICT firms will not be able to innovate because
they will be dependent upon government and its policy goals.

Policy-makers need to understand how the information economy works and set their priorities
accordingly. The days of heavy-handed legislation and regulation are over. They are no longer
acceptable in a globally connected world. South Africa can choose to opt out of this exciting process,
but then it foregoes all the benefits of belonging to the global market.

Central planning has been rejected by human experience, with over 200 million people having died in
the last century because bureaucrats and politicians believed they knew better than the market. While
nobody likely will die as a result of the ICT policy, it does have the potential to further retard South
Africa’s economic growth by making it a less appealing destination for investment. An open
environment, on the other hand, will encourage entrepreneurs to set about building infrastructure
critical to South Africa’s development.
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Relaxation of control is going to be difficult for a government accustomed to heavy political
intervention. However, the state should have confidence in the talents of free people to generate
large amounts of new wealth for which government-run industries rarely show much ability. This
country’s road to prosperity will be determined by economic growth, and to achieve that growth,
South Africa will require an open communications market.
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